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STATEMENT OF THE | SSUE

At issue in this proceeding is whether PAM 98-01, a snal
scal e amendnent to the future | and-use map ("FLUM') of the Lee
County Conprehensive Plan (the "Lee County Plan" or the "Plan"),
changing the future | and-use designation of approximtely 9.9
acres of land on Pine Island fromRural to Qutlying Suburban,
conplies with the requirenents of the Local Governnent
Conpr ehensi ve Pl anning and Land Devel opnent Regul ati on Act,
Chapter 163, Part 11, Florida Statutes.

PRELI M NARY STATEMENT

On May 3, 1999, Petitioners filed wth the D vision of
Adm nistrative Hearings a pro se petition for a formal
adm ni strative hearing, pursuant to Section 163.3187(3), Florida
Statutes. The petition alleged that PAM 98-01, adopted by the
Board of County Conmm ssioners of Lee County (the "Board") on
April 13, 1999, was not in conpliance with Chapter 163, Part 11
Florida Statutes. On May 7, 1999, the case was assigned to the
under si gned.

Also on May 7, 1999, Gegory Eagle filed a notion to
intervene on the side of Respondent. The notion was granted by

an order entered June 1, 1999.



On May 17, 1999, Intervenor filed a Motion to Dism ss the
petition, citing several deficiencies in that pleading and
requesting that the petition be dism ssed without prejudice to
Petitioners filing an anmended petition curing the alleged
defects. On June 9, 1999, Petitioners (now represented by
counsel) filed a Motion for Leave to Anend, attaching an anended
petition that appeared on its face to cure the defects cited in
| ntervenor’s notion to dismss. On June 15, 1999, an order was
entered granting Petitioners’ Mtion to Anend and Deem ng
Intervenor’s Mdtion to Dismss Moted Thereby.

On June 7, 1999, the undersigned issued a Notice of Hearing
that set the final hearing in this matter for Septenber 15
and 16, 1999. In so doing, the undersigned overl ooked the
requi renment of Section 163.3187(3)(a), Florida Statutes, that
hearings on small scal e anendnents be held not |ess than 30 days
nor nore than 60 days following the filing of a petition and the
assi gnnent of an Admi nistrative Law Judge. This oversight was
noted by Intervenor’s Mdtion to Set Expedited Hearing, filed
June 23, 1999. On June 25, 1999, the undersigned issued an O der
Rescheduling the Hearing for July 6-9, 1999.

On June 28, 1999, Petitioners filed a response to the Mtion
for Expedited Hearing, asserting that Intervenor had waived his
right to an expedited hearing by his delay in requesting sane.
Petitioners requested that the hearing not be held before

July 28, 1999, due to witness unavailability. A telephonic



hearing was held on June 29, 1999. By order issued on that date,
t he undersi gned concluded that the statute does not provide for

i nvoluntary wai ver and that its requirenent concerning the
scheduling of hearings is mandatory. The undersigned al so noted
that, given the circunstances, Petitioners would be granted a
measure of flexibility in presenting their case, with the
cooperation of Respondent and |ntervenor.

On July 2, 1999, Intervenor, by letter notified the
under si gned that he waived the 60 day hearing requirenent of
Section 163.3187(3)(a), Florida Statutes. On July 6, 1999, a
t el ephoni ¢ hearing was held during which the parties agreed to
heari ng dates of August 17-19, 1999.

On July 9, 1999, Intervenor filed a Motion for Sunmmary Fi nal
Order, contending that Petitioner Pine Island C vic Association
(the "G vic Association") |lacked standing to maintain its
petition. The Cvic Association filed its response in opposition
to the notion on July 19, 1999. On July 23, 1999, an order was
entered denying the notion, because it appeared that the extent
of "business activities" engaged in by the Cvic Association was
a matter of factual dispute and thus not a proper subject for
summary adj udi cati on.

On August 9, 1999, Petitioners filed a notion to anend their
first amended petition to include additional rule citations and

Lee County Pl an objectives and policies. At the outset of the



final hearing, Respondent and Intervenor stated they had no

objection to the notion, which was granted ore tenus.

At hearing, Petitioners presented the testinony of Barbara
K. Dubin, a resident and | andowner on Pine |sland; Betsie Newon
Hiatt, a senior environnmental planner with Lee County and an
expert in environnmental planning; Matt Noble, a planner with Lee
County and an expert in |and-use planning and conprehensive | and-
use planning; WIlliam M Spi kowski, a city planner and expert in
| and- use pl anni ng, conprehensive | and-use planning, and the use
and interpretation of the Lee County Plan; and public coment
fromPine Island residents Paul Holl oway, Anna Stober, Edith
Schulte, and Tanya Player. Petitioners’ Exhibits 1 through 5 and
8 through 11 were received into evidence.

I ntervenor presented the testinony of Rae Ann Boyl an,
presi dent of Boylan Environnmental Consultants and an expert in
envi ronnent al | and-use pl anni ng; Janes Banks, a professional
engi neer and an expert in transportation engi neering,
transportation planning, and | and-use planning as it relates to
transportation issues; and G eg Stuart, a planner and expert in
conpr ehensi ve | and-use pl anni ng, |and-use planning, and the use
and interpretation of the Lee County Plan. Intervenor’s
Exhibits 3, 4, 8 through 17, 19, 21, 22, 24 through 27, 30, and
31 were received into evidence. Respondent called no w tnesses
and offered no exhibits, but adopted the testinony and exhibits

presented by Intervenor.



The Transcript of hearing was filed Septenber 17, 1999.
Petitioners filed a Proposed Recommended Order on Cctober 18,
1999, and Intervenor filed a Proposed Recommended Order on
Cctober 19, 1999. On Novenber 4, 1999, Respondent filed a notice
that it adopted the proposed recomended order of Intervenor.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record of this proceeding, the
follow ng findings of fact are made:

Parties

1. Petitioners, Barbara Dubin and WIIiam Dubin, are
residents and property owners on Pine Island in the portion of
Lee County affected by PAM 98-01. Ms. Dubin testified that she
and her husband tinely participated in the adoption process and
made their objections before the Lee County Local Pl anning Agency
(the "LPA") and the Board. No evidence was offered to contest
Ms. Dubin’s testinmony on this point. Therefore, the Dubins are
each "affected persons” as that termis used in Sections
163. 3184(1)(a) and 163.3187(3)(a), Florida Statutes, and have
standing to file a petition challenging the adoption of
PAM 98- 01.

2. Ms. Dubin is a nenber of the G vic Association and
know edgeabl e regarding its activities. She testified that the
G vic Association has been incorporated as a not-for-profit

corporation in the State of Florida for at |east the past ten



years. The purpose of the Civic Association is the preservation
and protection of the environnment and quality of life of Pine

I sland. The G vic Association has between 130 and 160 nenbers,
all of whomreside on Pine Island.

3. M. Dubin testified that the C vic Association owns | and
and a building on Pine Island, at the intersection of Pine Island
Road and Stringfell ow Road, near the 9.9-acre parcel that is the
subj ect of PAM 98-01. The C vic Association uses this building
for its neetings, conducted nonthly for ten nonths of the year
with a break during the sunmer nonths.

4. The Civic Association collects nmenber dues within Lee
County, and has a bank account in Lee County. It conducts
educational activities, nonthly neetings, publishes a nonthly
newsl etter containing educational information concerning Pine
| sl and | and-use and quality of life issues, and participates in
governnment al neetings concerning Pine Island.

5. Through nenbers who spoke on its behalf, the Cvic
Associ ation participated in the adoption process and objected to
PAM 98-01 at the LPA hearing and the Board neeting at which the
anendnent was adopted. The Civic Association is an "affected
person” as that termis used in Sections 163.3184(1)(a) and
163.3187(3)(a), Florida Statutes, and has standing to file a
petition chall engi ng PAM 98-01.

6. Respondent, Lee County, is the |ocal governnment whose

| and-use plan anmendnent is at issue in this proceeding.



7. Intervenor, Gegory Eagle, is the ower of the real
property that is the subject of PAM 98-01, and has standing to
participate as a party in this proceedi ng.

Pi ne |sl and

8. The Greater Pine Island Area is located in Lee County
west of the City of Cape Coral, south of the open waters of
Charl otte Harbor, east of Captiva Island, North Captiva |Island
and Cayo Costa Island, and north of Sanibel Island. The G eater
Pine |Island Area consists of Pine Island, Little Pine Island, and
the historic community of Mtlacha, which is | ocated on the Pine
| sl and Road Causeway across the Matlacha Pass Aquatic Preserve
between Little Pine Island and the Lee County nmainl and.

9. The waters surrounding the G eater Pine Island Area are
the waters of the Matlacha Pass Aquatic Preserve to the east, San
Carlos Bay to the south, the Pine Island Sound Aquatic Preserve
to the west, and Charlotte Harbor to the north.

10. Pine Island is a long, narrow, roughly rectangular
island, with the long sides running north and south. The island
is roughly 16 mles long and two mles w de.

11. Existing communities and residential devel opnent on
Pine Island are essentially confined to five parts of the island.
At the far north end of the island is the fishing community of
Bokeelia, where the Dubins live. A golf course sits just south
of Bokeelia. A residential developnent called Pineland is

situated on the island’s nort hwest coast, between Bokeelia and



Pine Island Road. At the center of the island, at the junction
of Pine Island Road and Stringfell ow Road, is the Pine Island
Center, which is the main urban area of the island. A
residential devel opnent called Flam ngo Bay is situated between
the Pine Island Center and the south end of the island. At the
south end of the island is the small fishing village of St. Janes
Cty.

12. Matlacha is a small historic village that grew up
around the Pine Island Causeway, which was built in the early
decades of this century to connect Pine Island to the mainl and.
Lee County has designated parts of Mtlacha as an historic
district.

13. Lee County statistics indicate a total of 26,393 acres
on Pine Island, 13,693 acres of which are reserved for
conservation uses. The existing |and-uses of the remaining
approximately 12,700 acres are as follows: 6,032 acres are
vacant or undevel oped; 3,273 acres are used for active and
passive agricultural activities; 2,084 acres are used for
residential activities, including 822 acres classified as rural;
138 acres are used for commercial activities; 24 acres are used
for industrial activities; and 1,148 acres are allocated for
public uses.

14. The current permanent popul ation of Pine Island is
10,511 persons, and the seasonal population is 15,900 persons.

There are currently 5,954 dwelling units on Pine Island.



15. In 1990, the population of Pine Island was 7,300
persons, and the nunber of dwelling units was 5,520. The Lee
County Pl an recogni zes and gives priority to property rights
previously granted for about 6,800 additional dwelling units in

Policy 14.2.2, set forth infra in the discussion of

Transportati on Need Projections.

Lee County Pl an

16. In 1984, Lee County adopted its first official FLUM as
an integral part of the Lee County Plan. On that initial FLUM
I ntervenor’s property was divided into two | and-use categori es:
Urban Community and Rural. The maxi mum standard density for the
Urban Community designation established by the 1984 Pl an was si X
dwel ling units per acre (du/ac). Maximmdensity for the Rural
desi gnation was 1 du/ac.

17. 1n 1985, the Florida Legislature passed the Local
Gover nment Conpr ehensi ve Pl anning and Land Devel opnent Regul ati on
Act, Chapter 163, Part Il, Florida Statutes. |In 1987, the Cvic
Associ ation hired a professional planner to study the Geater
Pine Island Area and prepare reconmmendati ons that Lee County
could incorporate in its 1989 revision of the Lee County Pl an,
pursuant to the 1985 | egislation.

18. In 1988, the G vic Association issued the resulting
study, which provided a description of the popul ation,
general i zed | and-use and zoning patterns, historic and

archaeol ogi cal resources, the area’s transportation network, and

10



the availability of public services such as potable water and
sewer facilities as of 1987. The "devel opnent suitability" of

I ntervenor’s property was discussed in relation to the listed
itens as well as hurricane evacuation and the condition of Pine
| sland and Stringfell ow Roads.

19. The study nade extensive recomendations to amend the
Lee County Plan, and was used by the G vic Association as the
basis for initiating anendnment PAMT 88-07 to the Lee County
Pl an.

20. Lee County staff analyzed and eval uated the
recommendati ons of the study, and incorporated many of theminto
the 1988/ 89 update of the Lee County Plan, including what is now
Goal 14 relating to Geater Pine Island. As to the property at
issue in this proceeding, staff recomended that the | and-use
category be changed to all Rural. The FLUM was i ndeed anended to
include all of the subject property in the Rural category.

21. WIIliam Spi kowski, who was the Lee County planner in
charge of preparing the 1988/89 update to the Lee County Pl an,
testified that the intent was to limt nost industrial and
commerci al devel opnent on the island to the Pine Island Center,
whi ch was given the Urban Comrunity designation allow ng the
great est nunber of m xed and nonresidential uses.

22. M. Spikowski testified that the lines around this area

were tightly drawn to clearly separate urban fromrural uses,

11



Wi th some exceptions where the intensities "stepped down" to
recogni ze exi sting devel opnment.

PAM 98- 01

23. Since about 1992, Intervenor has owned 58 acres of
vacant |and approximately 3/4 of a mle south of the intersection
of Pine Island Road and Stringfell ow Road. The 9.9-acre property
that is the subject of PAM 98-01 is a portion of this 58-acre
parcel, and is currently zoned CC and CG both commercial zoning
desi gnat i ons.

24. The 58-acre parcel has been considered for a change in
| and-use classification three tinmes since 1989, when it was
excluded fromthe adjacent urban center of Pine Island and given
a Rural designation. This parcel was the only commercially-zoned
property adjacent to the urban center that was excluded fromthe
urban center in 1989. Prior to 1989, as noted above, the subject
parcel was designated as Urban Community in the Lee County Pl an.
The change of the parcel from Urban Conmmunity to Rural in 1989
was not challenged at the tinme it was adopted.

25. On two prior occasions, the Board has consi dered but
not approved proposals that would have returned the full 58-acre
parcel to an urban | and-use desi gnation; on another occasion, the
Board rejected a proposal that would have effectively | ocked the
parcel out of any urban use designation.

26. Geg Stuart, an expert in |and-use planning who sits on

the LPA, testified that the county’s concern with the earlier

12



proposal s was a reluctance to change the entire 58-acre parcel to
an urban | and-use and thus increase popul ation capacity on the
island. PAM 98-01 was in part an attenpt to satisfy this concern
by proposing a change for a smaller portion of the tract, and to
the | east intense urban use avail abl e.

27. WMatt Noble, Lee County’s principal planner, also
testified that he believed the smaller area and | ess intense
classification were factors in the Board’ s deci sion to approve
PAM 98-01. He added that another factor in the Board's approval
of PAM 98-01 was that this property "appears to have been singled
out" in the 1988 amendnent cycle, in that it was the only
commerci al l y-zoned property adjacent to the Pine Island Center
not to have been included in the Pine Island Center.

28. Imediately south of the 58 acre parcel is a vacant
Rural designated parcel with AG2 and RM2 zoning. South of this
vacant parcel are three parcels (tw Rural designated, one
Wet | ands desi gnated) owned by the Geater Pine |Island Water
Associ ation. The Water Association has constructed a reverse
osnosis ("RO') plant on one of the Rural parcels.

29. Imredi ately south of the RO plant site is the Island
Acres Subdivision, with a Rural designation. On June 5, 1995,

t he Board approved a rezoning of this property to RPD, which
permts the devel opnent of 31 single-famly residential dwellings
on lots ranging fromjust over one acre to just over 1/2 acre,

the excavation of a 12.23-acre | ake, and an 8.55-acre wetl and

13



preserve area. As of the subm ssion of the Staff Report on
April 13, 1999, the internal roads of I|sland Acres Subdivision
had been constructed but no dwellings had yet been built.

30. Imrediately east of Intervenor’s 58-acre parcel are
vacant | ands designated Rural and Wetlands. To the west is
Stringfell ow Road, and on the west side of Stringfellow Road is a
134-acre vacant parcel designated Rural. Additional vacant | and
designated Rural is on the west side of Stringfell ow Road.

31. To the north of and abutting Intervenor’s 58-acre
parcel is a devel oped property with a Huntington Bank buil di ng.
This property is zoned CC and CG and is split between U ban
Community and Rural |and-use designations. To the north of the
Hunti ngton Bank parcel is a Wnn-Di xi e Shoppi ng Center,
zoned G 1A and located within the U ban Community of Pine Island
Center.

32. In summary, while Intervenor’s parcel is the only
commerci al l y-zoned property adjacent to the Pine Island Center
t hat does not al so have an Urban | and-use designation, it is also
the case that the only urban or commerci al devel opnent in the
vicinity is to the north of Intervenor’s property, with the
exception of the RO plant.

33. M. Noble testified that Intervenor’s parcel is served
by public services at |east to the sane extent as the nearby
properties included in the Pine Island Center designation.

M. Noble agreed that the Staff Report’s notation that there is

14



no sewer service available to Intervenor’s property was not a
uni que characteristic of this property; in fact, there is no
central sewer service on Pine Island that property owners at
| arge may tap into.

34. As noted above, there are over 600 acres of land in the
Greater Pine Island Area with commercial zoning. This acreage
i ncludes vacant land in the Pine Island Center with a current

| and- use designation of U ban Comrunity, which indicates "a
m xture of relatively intense comercial and residential uses,"”
"di stinctly urban" but devel oped at "slightly lower intensities."
35. PAM 98-01 woul d change the | and-use designation of
I ntervenor’s vacant 9.9-acre parcel fromRural to Qutlying
Subur ban, increasing the perm ssible residential density froml
du/ac to 3 du/ac, an increase of 20 dwelling units, assum ng the
entire parcel is developed residentially.
36. Intervenor’s application proposed 25,000 square feet of
commerci al devel opnent on three acres of the parcel, and 21
dwel ling units on the remai ning acreage. The Staff Report
poi nted out, however, that Lee County cannot condition the
requested change in | and-use designations to limt devel opnent
potential to this proposed scenario. Therefore, the Staff Report
applied the nost intensive scenario of retail commercial uses
that could occur on the property.

37. At the hearing, M. Noble, Lee County’s |lead planner on

this application, testified that while the staff’s concl usions
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wer e based on commercial uses, the residential aspects of the
project were also evaluated in the section of the Staff Report
deal ing with popul ati on acconmodati on.

38. The Staff Report concluded as foll ows:

The subject property has had quite a
| ong history concerning it’'s [sic] future
| and- use designation. The property’ s owners
have consistently been requesting an increase
in density and intensity, while the citizens
of Pine Island, just as consistently, have
been opposed. This request is the small est
in area to date, wth the | east intensive
increase in density and intensity. The owner
argues that, under the current designation,
the property is not devel opable. This
contention woul d appear to be invalid, given
t he devel opnent of the Island Acres
subdi vision, imediately to the south of the
RO pl ant .

Pine Island is a unique place with
consi derabl e constraints to devel opnent as an
urban area. Wth no increase in | and-use
desi gnation, the |level of service on Pine
| sl and Road and Stringfell ow Road wil |
operate bel ow the adopted standard before the
year 2020. The threshol ds established by
Policy 14.2.2 wll be exceeded by the year
2005.

Limted access and it’s [sic] |ocation
in regards to hurricane vulnerability make it
difficult to entertain or justify increases
in density and/or intensity. There are anple
areas currently designated on the island to
accommodat e t he proposed devel opnent
scenario. The full range of urban services,
such as sanitary sewer and nmass transit, are
not and will not be available to this site.

This would be the first |and-use
anendnent on Pine Island since the 1988 Pine
| sl and Land-use Study was incorporated into
the Lee Plan. Even though a considerable
anount of tinme has passed since the study’'s

16



conpl etion, few changes in the condition of
the island have occurred.

Staff concludes that there are viable
uses allowed on this property. Staff can see
no conpelling reason to support this proposed
| and- use anmendnent. \While the inpact of ten
acres changing froma Rural designation to
the Qutlying Suburban category, when | ooked
at on a county wde basis, is mninmal, the
uni que circunstances on Pine |Island do not
support this change.

39. The LPA voted agai nst adoption of PAM 98-01 by a vote
of 4-1, with two nenbers (including M. Stuart, who worked on the
project for Intervenor) abstaining. The LPA adopted the findings
of fact set forth in the Staff Report, and added its concern with
mai ntai ning the current Iine of separation between urban and
subur ban uses. One LPA nenber did comrent that "if there is
anot her shopping center site on Pine Island, it’s probably this
property,” and in the "long run" there may be a need for another
shoppi ng center on Pine Island.

40. The Board voted 3-2 to adopt PAM 98-01, finding that
"the request would result in mninmal inpacts to such services as
transportation, public safety, schools, and popul ation
accomodati on. "

41. The petition filed by Petitioners, as anended, raised
the follow ng issues of fact and | aw

a. Data and Analysis: that PAM 98-01 is
unsupported by data and anal ysis for
i ncreased residential and commerci al
designation on Pine Island and thus is not in
conpliance with Section 163.3177(8) &

(10)(e), Florida Statutes, and Rules 9J-
5.005(2), 9J-5.006(2)(b) & (c), and 9J-
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5.006(5)(a) & (g), Florida Admnistrative
Code.

b. Coastal Hazard: that PAM 98-01 is not
in conpliance with Section 163.3178(2),
Florida Statutes, and Rules 9J-5.006(2), 9J-
5.012(3), and 9J-5.012(3)(b)6., Florida
Adm ni strative Code, because it directs
popul ation to the known or predictable
coastal high hazard area.

c. Land-use Suitability: that PAM 98-01 is
unsupported by data and anal ysis supporting
the suitability of land for increased
residential density or intensity of
commerci al devel opnent and thus is not in
conpliance wth Section 163.3177(6) (a),
Florida Statutes, and Rules 9J-5.006(2), 9J-
5.006(2)(b), and 9J-5.006(5)(a) & (9),
Florida Adm ni strative Code.

d. Internally Inconsistent: that PAM 98-01
is internally inconsistent with the foll ow ng
Lee County Pl an goal s, objectives, and
pol i ci es:

(1) Policy 5.1.2 prohibiting
residential devel opnment where physical
constraints or hazards exist, or requiring
the density and design to be adjusted
accordingly. Constraints or hazards include
fl ood, storm or hurricane hazards, and
environnental limtations.

(2) Goal 14 requiring that the
managenent of growh on Pine |Island maintain
the island’s uni que natural resources and
character, and insure that island residents
and visitors have a reasonable opportunity to
evacuate when a hurricane strike is immnent.

(3) Objective 14.1 requiring that Pine
| sl and have no unnecessary |oss of native
upl and vegetati on or habitat.

(4) Policy 14.2.2, set out in full
above, concerning future devel opnent
regulations to limt future devel opnent
approvals when traffic reaches certain
t hreshol ds.

(5) Objective 14.3 requiring that
county regul ations, policies and
di scretionary actions to recognize "certain
uni que characteristics" of Greater Pine
Island justifies different treatnent of
existing and future residential areas than in
mai nl and Lee County.
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(6) Goal 75 protecting human life and
devel oped property from natural disasters.

(7) Objective 75.1 and Policies 75.1.2
and 75.1.4 concerning densities in coastal
hi gh hazard areas.

(8 (Objective 77.2 and Policies 77.2.3
and 77.2.6 concerning protection of natural
pl ant comunities.

(9) Policy 77.4.4 restricting the use
of protected plant and wildlife species
habitat to that which is conpatible with the
requi renents of endangered and t hreat ened
speci es and speci es of special concern.

(10) Policy 77.8.1 concerning the
protection of gopher tortoise burrows.

(11) Coal 79 and Objectives 79.1 and
79. 2 concerning evacuation tinmes and shelter
capacity.

e. Inconsistent with State Pl an: that
PAM 98-01 is inconsistent with Section
187.201(7)(b)23, Florida Statutes, which
concerns protecting life and property from
natural disasters such as hurricanes, and
Section 187.201(10)(a), Florida Statutes,
whi ch concerns protecting natural habitats
and ecol ogi cal systens.

Suitability

42. In 1989, Lee County’s Departnent of Conmunity
Devel opment prepared the Pine Island Commercial Study, in
response to a general directive by the Board to devel op a neans
of identifying future commercial sites throughout Lee County, and
in direct response to issues energing fromthe review of two
specific comercial zoning cases on Pine Island. The Comrerci al
Study was initiated to research, analyze, and quantify comerci al
zoni ng needs for Pine Island, and then identify suitable

| ocations for potential future devel opnent.
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43. The Conmmercial Study concluded that in 1989 there were
over 600 acres of commercially-zoned property on Pine Island, and
that this acreage was "far in excess of any possible need, even
at build-out, of Pine Island.” The study went on to say:

However, it is recognized that not al
the lands currently zoned comercially are in
advant ageous | ocations, nor are they in
appropriate |l and-use categories. In fact,
properties in locations with strong market
demand and good transportati on access and
suitable ot sizes are relatively limted.

44, The Conmmercial Study al so concl uded that nmuch of the
| and al ready zoned for commercial use was zoned C-1 and C 1A,
"carryover" categories fromol der Lee County ordi nances based on
"pyram d" zoning, i.e., they also allowed residential uses. The
study found that the nost desirable solution to this problem
woul d be to rezone these properties to non-commercial categories,
but recogni zed the prohibitive cost of such a "relatively nassive
undertaking." It recommended the nore practical option of
nmodi fyi ng zoning regulations to make it clear that retai
commercial uses can only be located within "designated comerci al
nodes, " regardl ess of their zoning categories.

45. The Conmercial Study al so concl uded that additional
retail uses would be needed on Pine Island as the popul ation
grows, although current uses were adequate to neet existing needs
"until the year 2000," and that commercial devel opnment shoul d be

concentrated in the Pine Island Center, with possible convenience

store sites at St. Janes City and Bokeeli a.
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46. Approximately 236 acres were identified in the
Comrerci al Study as appropriate conmercial areas. The Commerci al
Study stated that this was nore than four tinmes the anmount needed
for 1990 retail and general commercial uses. M. Spikowski
testified that it is typical for nore property to be zoned
comercial than is actually needed, because |and owners are
attenpting to maxim ze the value of their property. He testified
that a "slight surplus,” in the range of 15 to 25 percent, is
appropriate to avoid giving a few |l and owners a nonopoly on
future devel opnent. The property at issue in this proceedi nhg was
not included in the 236 acres deened appropriate for conmerci al
devel opnent .

47. Despite several efforts from 1990 through 1993, no
anendnent establishing these commerci al nodes was ever adopted by
the Board. Utimately, the Cvic Association itself withdrewits
support for the commerci al nodes plan, stating that the plan as
proposed woul d pronote commercial strip devel opnent and
commerci al spraw .

48. In 1993, the Board adopted Policy 14.4.3, which would
have required Lee County staff to update the Comrercial Study in
1995. However, no such update was ever undertaken, and in 1998
t he Board anended the Lee County Plan to delete Policy 14.4.3.
The staff report reconmmendi ng del etion of the policy noted that
current demand for commercial sites had been mnimal and did not

warrant a full scal e update of the Comrercial Study, and
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concl uded that the 1989 Commercial Study was "still a current
docunent” not in need of an update.

49. The Lee County Pl an incorporates a "planning conmunity"
concept through an overlay, commonly referred to as the "FLUM
2020 Overlay," that establishes certain acreage allocations for
uses that can occur within 20 discrete planning areas before the
year 2020. Pine Island is one of these planning areas.

50. The FLUM 2020 Overlay is intended to allocate
devel opnent t hroughout the county and prevent excessive
devel opnment in particul ar |and-use categories beyond the
proj ected need. The FLUM 2020 Overlay al |l ocates devel opnment on

Pine Island through the year 2020 as foll ows:

Cat egory Al'l ocation (in acres)

a. Intensive Devel opnent

(for Residential Devel opnent) 5
b. Urban Conmerci al

(for Residential Devel opnent) 526
c. Suburban

(for Residential Devel opnent) 636
d. Qutlying Suburban

(for Residential Devel opnent) 466
e. Rural

(for Residential Devel opnent) 1,129
f. Quter Island

(for Residential Devel opnent) 37
g. Wetlands

(for Residential Devel opnent) 88
h. Comrerci al 165
i. Industrial 64
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i. Public 1,722

k. Active Agriculture 2,313
| . Passive Agriculture 960
m  Conservati on 13, 693
n. Vacant 4, 586

Tot al 26, 390

51. Belowthis Iist of allocations is a table called "Non
Regul atory Allocations,” which shows a total of 26,393 acres,
slightly different fromthe total derived above. The "Non
Regul atory Allocations" table lists 13,738 acres as conservation
| ands, |eaving 12,700 acres. An additional 4,586 acres are
desi gnated "Vacant” in the "Non Regul atory Allocations," but
their | and-use designation is not identified.

52. The FLUM 2020 Overl ay provides for 165 acres of
commerci al devel opnent on Pine Island by the year 2020.

M. Spikowski testified that Lee County’s database indicated that
as of 1997 there were 138 acres devel oped commercially on Pine

| sl and, |eaving a need of 27 acres of vacant |and for commerci al
devel opnment before the year 2020.

53. M. Noble, the principal planner for Lee County,
testified that his conclusion, reflected in the Staff Report, was
that there is no need for additional comercial or urban | ands on
Pine Island, and that approval of PAM 98-01 woul d cause

unnecessary commerci al devel opnment on Pine Island. He testified
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that these conclusions were largely based on the findings of the
1989 Commercial Study of Pine Island.

54. M. Noble also testified that, despite his concl usion
as to the lack of need for commerci al devel opnent, the FLUM 2020
Overlay allocates sufficient acreage to accommodate the property
i nvolved in PAM 98-01 without requiring an anendnment to the
overl ay.

55. M. Noble testified that no effort was made to update
the findings of the 1989 study, because none was needed. He
testified that there has been very little rezoning or devel opnent
activity on Pine Island since 1989 aside fromsone clearing for
agricultural uses, and therefore the 1989 study represents the
best avail abl e dat a.

56. M. Spi kowski agreed with this assessnent, testifying
that while the 1989 study is sonmewhat out of date, it still
provi des good information on how much conmerci al devel opnent is
needed to serve the community. M. Spikowski testified that the
study still provides nore information than exists for other parts
of Lee County regarding the relationship between comerci al
devel opment and commerci al zoni ng.

57. M. Noble admtted that the county’ s capabilities in
col l ecting and categorizing data have inproved since 1989, but
did not agree that revising the study would result in inproved
i nformati on, because the county’s zoning information is so

i naccurate that one could not rely on the existing | and-use data
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base to update the study. Thus, despite the fact that the
county’s data base is now linked to the property appraiser’s
records on a parcel by parcel basis, an accurate revision of the
study would require verification of each parcel, and the | ack of
activity on Pine Island indicated to M. Noble that such an
expenditure of resources was not needed to assess this
appl i cation.

58. M. Noble testified that the staff recommendati on
agai nst approval was not a statenent that approval of PAM 98-01
would be illegal. M. Noble also agreed there was a difference
bet ween opining that there is no need for nore comercial and
urban cl assifications, and hol ding that nore such classifications
are not allowed. He attended the neeting at which the Board
approved the anendnent, and believed the Board understood staff’s
presentation and considered all relevant information in arriving
at its decision. M. Noble testified that the Lee County Plan is
currently in conpliance with all applicable |egal requirenents,
and he did not think that PAM 98-01 woul d pl ace the plan out of
conpl i ance.

59. M. Stuart, Intervenor’'s planner, testified that once
he began to understand that Lee County staff had concerns with
overcomerci al i zati on of Pine |Island based on the 1989 study, he
took a hard ook at that data. He testified that the 602 acres
of commercial property set out in the Commercial Study did not

appear correct "when you | ook at the map."
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60. M. Stuart testified that he perforned a specific |and-
use study using the Lee County D vision of Planning geographic
i nformati on system resources.

61. M. Stuart began by | ooking at the 1989 study, and
noted that no information was avail able to show how t he county
derived the 602-acre figure. The only thing available in the
county’s files was a single sheet aggregating the nunbers into a
total, w thout explanation of how the constituent nunbers were
derived. M. Spikowski, who was Lee County’ s head planner in
1989, testified that the 602-acre figure was cal cul ated "very
carefully,” but offered no detail to illumne that conclusory
statenent. M. Stuart testified that, though he suspected the
total was inflated, he assuned that it was reasonably accurate
for purposes of his analysis.

62. M. Stuart considered the currently expected popul ation
of Pine Island based upon currently avail able data, the county’s
pl anni ng conversion ratio of 2.09 persons per household on Pine
| sland, the county’s conversion ratio adjusting Pine Island’ s
popul ati on for seasonal residents, and then cal cul ated the
proj ected need for comercial devel opment expressed in acres,
using the sane ratios that Lee County uses in planning for this
pur pose.

63. M. Stuart also devel oped a conputer table, with the
assi stance of county staff, of all the comercially-zoned

property on Pine Island. He then adjusted the output to correct
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data entry errors and approxi mated the comrerci al acreage
determ ned to be available in the 1989 Commercial Study.

64. M. Stuart next exam ned the properties parcel by
parcel to delete those comercially-zoned properties that have
al ready been put to non-comrercial use, that are wetl ands
unlikely to be comrercially devel oped, that are in use as public
facilities, and those that may not be devel oped because they are
designated with outdated zoning categories that are restricted
under the Lee County Land Devel opnent Code. This process derived
an estinmate of the nunber of commercially-zoned acres on Pine
| sl and that are either in conmmercial use or are available for
conmer ci al use.

65. M. Stuart’s analysis concluded that there is actually
a deficit on Pine Island of 69 acres of comrercially-zoned
property that may as a practical matter be put to commercial use,
when the projected demand for such property to serve the
proj ected popul ation of Pine Island is taken into account.

66. In summary, it is found that Petitioners failed to
denonstrate by a preponderance of the evidence that the increase
in residential density and comrercial intensity contenpl ated by
PAM 98-01 is not suited to accombdate the popul ati on of Pine
| sland. The nobst conservative estinmate rendered by the data and
anal ysis indicates a need for an additional 27 acres of
commerci al devel opment. No amendnent of the FLUM 2020 Overlay is

needed to effect this small-scal e FLUM anendnment . M. Stuart’s
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analysis is credited to the extent it supports a finding of
substantial need.

67. Petitioners offered no conpetent substantial evidence
regarding residential allocations and the | ack of any need for
additional residential density, and thus failed to overcone the
presunption that the Board s action in adopting PAM 98-01 was
correct on this point.

Transportation

68. Vehicular access fromthe mainland to Pine Island is
provi ded solely by way of Pine Island Road, a two-|ane road that
proceeds over Matlacha Pass, through the Matlacha comunity, and
over Little Pine Island by a series of bridges and causeways.
Nort h/ south access on Pine Island is by way of Stringfell ow Road,
a two-lane road that runs fromthe community of Bokeelia at the
north end of Pine Island to the community of St. James City at
t he south end of Pine Island.

69. WIIliam Spi kowski, a planner who testified on behalf of
Petitioners, stated that w dening the narrow, two-I|lane Pine
| sland Road to accommpdate nore traffic woul d be at best a
difficult and expensive proposition. He testified that the
right-of-way through nost of the Matlacha community is only about
66 feet wde, and the buildings are often located directly
adjacent to the right-of-way. He testified that if the right-of-
way were wi dened to 90 feet to accommbdate extra | anes, 75

bui | di ngs woul d have to be renoved and several other businesses
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woul d | ose their parking lots. M. Spikowski concluded that Pine
| sl and Road is the biggest limtation on the island s
devel opnent .

70. The Lee County Plan designates Pine |Island Road as a
constrai ned roadway as it passes through Matlacha, due to the
narrow right-of-way and scenic, aesthetic, and environnental
considerations. Matt Noble, a Lee County planner, testified that
there were no inprovenents scheduled for Pine Island Road for the
next three years, and that the road is projected to operate at
Level of Service "F' in the year 2020 based on the applicant’s
anal ysis. Level of Service "F' is below the standard adopted by
the Lee County Pl an.

71. M. Janmes Banks, a professional engineer expert in
transportation engi neering and planning, testified that the
predi ctive net hodol ogy enpl oyed by county staff, i.e., assum ng
no road i nprovenents while |oading the systemw th future traffic
demands, would result in a Level of Service "F' rating for nearly
every major roadway in Lee County for the year 2020. He
testified that this was an i nproper nmethod for review ng
devel opment permts.

72. M. Banks testified that the proper nethod is to | ook
at the roadway’ s capacity at the tinme of the devel opnent
application to determ ne whether there is avail able capacity
today. |If there is no capacity available, then the devel oper

must devise a way to mtigate the inpact, alleviating any

29



degradation below the road s adopted | evel of service. The
permtting systemis "first conme, first serve,"” neaning that if
the capacity is available today, then the permt is issued.

M. Banks testified that there is no data indicating that the
capacity of Pine Island Road will be exceeded by the year 2005.

73. The sole hurricane evacuation route fromthe Geater
Pine Island Area is by way of Stringfellow Road to Pine Island
Road, then north on Burnt Store Road. Burnt Store Road is also
the evacuation route for the Cty of Cape Coral.

74. Several Pine Island residents testified as to their
concerns that any increase in devel opnment on the island wll
further conprom se the ability to evacuate the island in the
event of a hurricane. There are no hurricane shelters on Pine
| sl and, and no public services on the island during hurricanes.

75. The Lee County Staff Report for PAM 98-01 rai sed
simlar concerns, concluding that the applicant is "seeking to
i ncrease density thereby increasing the nunber of persons at
ri sk, inpacting evacuation routes and shelter space.”

76. At the hearing, Matt Noble, Lee County’s principal
pl anner and the | ead planner working on the Staff Report,
testified that the quoted statenent in the Staff Report assuned
that the devel opnment on the 9.9-acre parcel would be residential.
He further testified that commerci al devel opnent of the property
woul d have no effect on evacuation tinmes, which are based on the

nunber of residents attenpting to | eave the island.
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77. M. Noble' s testinony on this point conflicts sonewhat
with the Staff Report’s statenment that the application was
reviewed using the nost intensive scenario of retail conmerci al
uses occurring on the property. However, given that the proposed
pl an anmendnment could not limt the devel opnent that could
ultimately be requested on the property, it was not arbitrary for
the county staff to consider both residential and commercial uses
as potential devel opnent scenari os.

78. Janes Banks, Intervenor’s transportation planning
expert, testified that if residential demand on Pine Island
exceeds the capacity of comercial devel opment to satisfy it,
there would be an increase in traffic on Pine |Island Road as
residents |leave the island to do their basic shopping.

Conversely, if enough commerci al devel opnent occurs on the island
to consune the residential demands, the nunber of off-island
trips woul d be reduced.

79. M. Noble agreed that there m ght be an increase in
trips off the island if there were insufficient comrercial
devel opnment to serve the residents on Pine Island. He testified
that there is a planning principle supporting integrated and
coordi nated | and-use devel opnent, and part of that principle is
to capture as many trips as close to residential devel opnent as
possi ble to avoid urban spraw .

80. M. Noble testified that the Board considered this

principle in its deliberations, and that one Comm ssi oner
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expressly stated that having additional comrercial capacity on
Pine Island m ght inprove the transportation flow on Pine |Island
Road by decreasing the nunber of trips off the island.

8l1. Policy 14.2.2 of the Lee County Plan states as foll ows:

In order to recognize and give priority
to the property rights previously granted by
Lee County for about 6,800 additional
dwel ling units, the county shall consider for
adopti on devel opnent regul ati ons which
address growth on Pine Island and which
i npl ement neasures to gradually limt future
devel opment approvals. The effect of these
regul ati ons would be to appropriately reduce
certain types of approvals at established
thresholds prior to the adopted | evel -of -
servi ce standard bei ng reached, as foll ows:

* \When traffic on Pine |Island Road
bet ween Burnt Store Road and Stringfellow
Boul evard reaches 810 peak hour, annual
average two-way trips, the regul ati ons shal
provide restrictions on further rezonings
whi ch woul d increase traffic on Pine Island
Road.

* Wien traffic on Pine Island Road
bet ween Burnt Store Road and Stringfellow
Boul evard reaches 910 peak hour, annual
average two-way trips, the regul ati ons shal
provide restrictions on the further issuance
of residential devel opnent orders (pursuant
to the Devel opment Standards Ordi nance), or
ot her nmeasures to maintain the adopted | evel
of service, until inprovenents can be nmade in
accordance wth this plan.

82. Lee County has not actually adopted regul ations
restricting rezoni ngs and/ or devel opnent orders based upon the
810/ 910 peak hour traffic thresholds on Pine Island Road between

Burnt Store and Stringfell ow Roads.
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83. M. Noble testified that the main reason for the
adoption of Policy 14.2.2 was the county’s concerns regarding
hurri cane evacuation. He agreed that, even if the prescribed
regul ati ons had been adopted, they would restrict rezoni ngs and
devel opment orders, not anendnments to the conprehensive plan.

84. M. Noble testified that the 810 and 910 vehicle limts
are not standard cal cul ati ons derived by the Departnent of
Transportation, and cannot be mathematically derived from any
pl anni ng nodel. M. Spikowski testified that the 810 and 910
vehi cl e per hour threshol ds were based on roughly 80 percent and
90 percent, respectively, of the |level of service proposed by
either the G vic Association or Lee County staff at the tine of
the policy’'s adoption. He further testified that the 810 trip
per hour threshold has already been reached.

85. James Banks, Intervenor’s expert in transportation
pl anni ng, agreed with M. Noble that the 810 and 910 vehicle
limts were essentially arbitrary thresholds adopted by the
Board, and further testified that these thresholds are unrel ated
to the actual capacity of the road.

86. M. Banks testified that Lee County’s own Concurrency
Managenment | nventory and Projections indicate that the actual
capacity of Pine |Island Road between Burnt Store and Stringfellow
Roads is 2,170 vehicles per hour at Level of Service "E', and
that the road is currently operating at Level of Service "A " the

hi ghest designation. M. Banks testified that under any possible
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devel opnment scenario involving the parcel at issue in this
proceedi ng, the inpact would be no worse than Level of Service
"B" for this portion of Pine Island Road, still well below the
road' s capacity.

87. In summary, Petitioners failed to denonstrate by a
pr eponderance of the evidence that PAM 98-01 will conprom se
evacuation of Pine Island in the event of a hurricane, or that
t he devel opnent that mght ultimately be all owed pursuant to the
Qut | yi ng Suburban designation will strain the operating capacity
of Pine Island Road in the critical areas described above. Even
assum ng the additional traffic generated wll push trips per
hour beyond the 810 threshold and toward the 910 trip per hour
threshold, Policy 14.2.2 by its ternms places no restrictions on
devel opnent; rather, it provides that the Board will consider
adopting devel opnent regulations "to gradually limt future
devel opnent approval s. "

Coastal Hi gh Hazard Area

88. Cosely related to the transportation and evacuati on
concerns is the issue of developnent limtations on barrier
i sl ands such as Pine Island.

89. Goal 75 of the Lee County Plan and its inplenenting
obj ectives and policies addresses devel opnent in coastal high-
hazard areas. bjective 75.1 limts new devel opnment on barrier

islands to densities that neet required evacuati on standards, and
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states that allowable densities for undevel oped areas within the
coastal high hazard areas will be considered for reduction.

90. M. Noble testified that other Qutlying Suburban | ands
and proposed residential devel opnent on Pine |Island have been
found to conply with Objective 75.1, but that there have only
been a "couple" of such projects due to the sparse devel opnent
activity on the island.

91. Policy 75.1.2 prohibits rezonings to allow higher
densities on barrier and coastal islands if the capacity of
critical evacuation routes would be exceeded. M. Spikowski
conceded that approval of three hones per acre on the seven acres
proposed for residential devel opnment by Intervenor woul d not
exceed the Lee County Plan’s stated evacuation tinmes, but argued
that taking a narrow view of this project in a vacuumis "the
antithesis of planning," which calls for a view of the "big
pi cture" rather than the individual project.

92. Policy 75.1.4 states that density reductions for
undevel oped areas within the coastal high-hazard areas will be
consi dered, but does not require such reductions.

93. In 1993, the Florida Legislature anended Secti on
163.3178(2)(h), Florida Statutes, to require that coastal
el ements of conprehensive plans designate "coastal high-hazard
areas," defined as Category One evacuation zones, i.e., areas

t hat nust be evacuated for a Category One hurricane. Rule 9J-
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5.003(17), Florida Adm nistrative Code, was subsequently anended
to reflect the statutory change.

94. Petitioners contend that PAM 98-01 cannot be adopted at
this time because the Lee County plan anmendnents defining the
coastal high hazard area have not been finally adopted.
Petitioners contend that adoption of PAM 98-01 would violate Rule
9J-5.002(8), Florida Adm nistrative Code, which provides:

Ef fect of Rule Amendnents. No anmendnent
to this chapter shall have the effect of
causi ng plans or plan anendnents which were
adopted prior to the effective date of the
amendnent to becone not in conpliance.
Mnimumcriteria contained in any anmendnent
to this chapter shall be addressed in the
first subsequent transmtted plan anmendnent
which is directly related to or requires the
application of those criteria.

95. Petitioners contend that the quoted rule provision
operates to give effect only to such plan anendnents dealing with
potential "coastal high-hazard areas"” as were adopted prior to
t he anendnment of Rule 9J-5.003(17), Florida Adm nistrative Code.
Petitioners argue that until the nmandated definitions are finally
adopted, PAM 98-01 woul d render the Lee County Pl an out of
conpl i ance.

96. Petitioners' reading of the quoted rule is strained and
not persuasive. They are correct that the first sentence
operates to grandfather plan anendnents adopted prior to a given
rul e amendnent. The | anguage of the second sentence requires the

| ocal governnment to address rule anendnents "in the first

subsequent transmtted plan anendnent.” By its terns, the rule
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woul d have the practical effect of prohibiting interimplan
amendnents dealing with the subject matter of the rule
anendnents, as urged by Petitioners, because such an interimplan
amendnent woul d by definition not be the "first subsequent
transmtted anmendnent."”

97. However, the second sentence does not address the
situation presented here, of a small-scale plan anmendnent that is
not formally "transmtted" to the Departnent of Community Affairs
for review pursuant to Section 163.3184(3), Florida Statutes.
"Transm ttal"” of a plan anendnent triggers an array of procedural
requi renents that Section 163.3187(1)(c), Florida Statutes, is
specifically designed to avoid. Petitioners’ argunment on this
point would effectively tie the small-scal e plan anmendnent
process irrevocably to the nore cunbersone "l arge-scale”
amendnent process each tine the Departnent of Community Affairs
chooses to anend Chapter 9J-5, Florida Adm nistrative Code, in
such a way as to require conpliant |ocal plan amendnents. This
woul d defeat the Legislature’'s purpose in disengaging snall-scale
amendnents frommany of the formalities of the plan amendnent
pr ocess.

98. In any event, no party to this proceedi ng seriously
contended that the property in question in fact |lies outside of
t he coastal high-hazard area. The Staff Report, while
acknow edgi ng that the property is not yet "technically included"

in the coastal high-hazard area, expressly treated the property
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as if it were, applying Goal 75 of the Lee County Plan in its
anal ysis of the project. The Intervenor did not contest this
treatnent. These findings of fact accept that the subject
property lies within the coastal high-hazard area, and that the
property was treated by both Lee County staff and the Board as
lying wthin the coastal high-hazard area, rendering noot
Petitioners’ procedural argunments regarding the formal adoption
of the new statutory definition.

99. In summary, Petitioners failed to establish by a
preponder ance of the evidence that PAM 98-01 does not conply with
statutory, rule, or Lee County Plan provisions dealing with
devel opnent in coastal high-hazard areas.

Nat ur al Resources

100. Intervenor’s 9.9 acre parcel, a pine flatwood
community dom nated by slash pine in the canopy with an
understory of saw pal netto and ot her upl and species, contains
protected plants and animals. Uniformly distributed over the
parcel are 551 beautiful pawpaws, as counted in the survey of the
property conducted by Boyl an Environnental Consultants on behal f
of Intervenor. Petitioners did not dispute this count of the
beauti ful pawpaws on the site.

101. The beautiful pawpaw has been desi gnated an endangered
species by the United States Fish and Wldlife Service and the

Fl ori da Ganme and Freshwater Fish Conm ssion (now called the
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Florida Fish and Wldlife Conservation Comm ssion). Lee County
has desi gnated the beautiful pawpaw as a protected speci es.

102. Beautiful pawpaws are small plants with deep tubers,
and are difficult to relocate. The beautiful pawpaws on the 9.9-
acre parcel are currently healthy and viabl e.

103. Intervenor’s 9.9-acre parcel also contains 10 acti ve,
21 inactive, and 22 abandoned gopher tortoise burrows, as counted
by Boyl an Environnmental Consultants and not disputed by
Petitioners. Gopher tortoises are listed as a species of special
concern by the Florida Fish and Wl dlife Conservati on Conm ssi on,
and are listed as a protected species by Lee County. Gopher
tortoi se burrows are al so appropriate habitat for indigo snakes
and gopher frogs, both of which are |isted as protected species
by Lee County.

104. Betsie Newton Hi att, a senior environnmental planner
with Lee County and an expert in environnmental planning,
testified that she made a "cursory inspection" of the subject
property and observed the beautiful pawpaws and gopher tortoise
burrows on the site. She did not actually count the plants or
burrows, but testified that she observed enough to consider the
counts made by Boyl an Environnmental Consultants to be accurate.

105. Ms. Hiatt testified that a nanagenent plan woul d be
necessary prior to devel opnment of the parcel, and that it would
be possible to submt a detail ed managenent plan neeting all Lee

County Land Devel opnent Code requirenents for property that has
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beauti ful pawpaws and gopher tortoise burrows and that |ies
within an Qutlying Suburban | and-use category.

106. Ms. Hatt testified that part of her duties is the
i npl ementation of Policy 77.2.6 of the Lee County Plan, which
requi res avoi dance of needl ess destruction of upland vegetation
communi ties through consideration during the site plan review
process of alternative |layouts of permtted uses. She testified
that this policy is inplemented in the Lee County Land
Devel opment Code t hrough open space and indi genous preservation
requirenents. She finally testified that it would be possible to
meet the open space requirenent while devel oping the parcel at
issue in this proceeding.

107. Ms. Hiatt testified that the policy requires that
approximately one third of the beautiful pawaws found on a site
be preserved in place, one third may be relocated in preservation
areas, and one third may be renoved. She testified that the open
space requirenent for commercial use of a 9.9-acre site would be
about three acres, and that about 380 beautiful pawpaws coul d
survive in this area. This would be about 69 percent of the 551
beauti ful pawpaws found on the site, slightly nore than the
requi site two-thirds that nust be preserved.

108. Rae Ann Boyl an, the expert in environnental |and-use
pl anni ng whose conpany performed the species survey on the
property, testified that allowing the site to lay fall ow woul d be

as bad for the beautiful pawpaws as devel opnent, because ot her
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shrubs woul d eventual |y overgrow them wi t hout managenent of the
site.

109. Ms. Boylan also testified that a managenent plan woul d
be required prior to devel opnent to acconmodate the |isted
species. She testified that Lee County requires a devel oper to
excavate the tortoises that can be found and pl ace them out of
harm s way. She further noted that Policy 77.8.1 of the Lee
County Plan provides for off-site mtigation, if unavoi dabl e
conflicts nake on-site protection of the tortoises infeasible.

110. Policy 5.1.2 of the Lee County Plan prohibits
residential devel opnent where physical constraints or hazards
exi st, including hurricane hazards and environnental limtations.
M. Noble of Lee County testified that residential devel opnent
has been approved on Pine Island under this policy, and that the
deci sion whether this policy applies to a given project is mde
at the time of devel opnment or site plan approval.

111. M. Spi kowski agreed that Policy 5.1.2 is a limtation
on devel opnent, but argued that nowis the tinme to evaluate the
matter. He testified that if there are physical constraints or
hazards that should stop approval of additional subdivisions on
Pine Island, the county should not wait for the devel opnent order
stage to draw the line. M. Spikowski explained that, as a
practical matter, the devel opnment order stage consists of
argunments about the details of the devel opnment, not whether it

will occur at all. M. Spikowski's testinony is credited as a
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valid statenent of planning philosophy, but not as stating a
| egal barrier to the Board's decision in this matter.

112. In summary, Petitioners failed to denonstrate by a
pr eponderance of the evidence that PAM 98-01 by its terns w |
have any adverse inpacts on native upland vegetation, wildlife
habitat, natural plant communities, or protected plant and
wildlife habitat. Even after PAM 98-01 is enacted, the Lee
County Plan provisions protecting all these natural resources
will remain in place. Any subsequent devel opnent will be
required to conply with the provisions of the Lee County Pl an and
the State Conprehensive Plan establishing protection of the
resour ces.

Dat a and Anal ysi s

113. Section 163.3177(8), Florida Statutes, requires that
all elenments of a conprehensive plan be based upon data
appropriate to the el enent invol ved.

114. Rule 9J-5.005(2)(a), Florida Adm nistrative Code,
provides in relevant part:

Al'l goals, objectives, policies,
standards, findings and conclusions within
t he conprehensive plan and its support
docunents, and within plan anmendnents and
t heir support docunents, shall be based upon
rel evant and appropriate data and the
anal yses applicable to each elenent. To be
based on data neans to react to it in an
appropriate way and to the extent necessary
i ndi cated by the data avail abl e on that
particul ar subject at the tine of the
adoption of the plan or plan anmendnent at
i ssue.
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115. The |l ocal governnent is not required to engage in
original data collection, but the data used nust be the best
avail able. Rule 9J-5.005(2)(b) and (c), Florida Adm nistrative
Code.

116. Rule 9J-5.006(2)(c), Florida Adm nistrative Code,
provi des that the Future Land-use El enment, including the FLUM and
anmendnents thereto, must include an analysis of the amount of
| and needed in each category of |and-use to accommobdate the
proj ected popul ation. This analysis nust estimate the gross
acreage needed by | and-use category and their densities and
intensities, and describe the nmethodol ogy used to arrive at those
esti mat es.

117. The preponderance of the evidence establishes that
there was sufficient data and analysis to permt the Board to
concl ude that PAM 98-01 was justified. As found above, even the
nost conservative estimate of M. Spi kowski, the expert retained
to oppose the anmendnent, conceded that the data indicated there
remai ns a need for 27 acres of vacant |and for commerci al
devel opment on Pine Island before the year 2020.

118. The Conmercial Study relied upon by Petitioners also
concedes that nuch of the property currently zoned for commerci al
uses is not in fact appropriate for such uses. The evidence
establishes that Lee County itself has historically recognized

this fact but has declined to expend the resources needed to
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update the zoning on Pine Island, largely due to the overal
paucity of devel opnent activity on the island.

119. The evidence in this proceedi ng establishes that the
property at issue is the only comercially-zoned property
adj acent to the Pine Island Center that was not included in that
center during the 1989 Pl an update process, presunably because it
was vacant property at the tinme. Despite all the testinony
regardi ng properties on Pine Island having inappropriate
commerci al zonings, not one w tness suggested that the property
at issue should not be zoned commercially.

120. At | east one nmenber of the LPA recognized the
appropriateness of this property for devel opment "in the |ong
run,” but the LPA voted against the amendnent to preserve the
cl ear demarcation between urban and rural uses in the current
FLUM

121. However, even M. Spi kowski conceded that the clear
i ne between urban and rural uses was conprom sed at the outset
to allow for existing uses, and that the FLUM change contenpl at ed
by PAM 98-01 would nerely add another "blip" to a line on the map
that already contains breaks and changes between urban and rural
uses.

122. M. Spi kowski’s argunent that PAM 98-01 would create
urban spraw is thus overstated. PAM 98-01 does not designate

uses in excess of denonstrated need. It does not appreciably

44



conprom se the clear separation between rural and urban uses. It
does not discourage or inhibit infill devel opnent.

123. In fact, PAM 98-01 could just as plausibly be said to
constitute infill in the vicinity of the Pine Island Center; at
the very least, it does not |eap over undevel oped | ands that are
avai |l abl e and suitable for devel opnent. The subject property
lies between commercial uses to the north and a public facility
use, the RO plant, to the south.

124. PAM 98-01 does not fail to protect environnmentally
sensitive habitat, because the beautiful pawpaws and the gopher
tortoise burrows on the site wll be dealt with as provided in
the Lee County Plan during any subsequent devel opnent and site
pl anni ng of the property.

125. M. Spikowski’s ultimate opinion that PAM 98-01 is
"illegal" is based on his view, also expressed in the Staff
Report, that there is "no conpelling reason" to adopt the
requested anmendnment. M. Spi kowski testified that, because Pine
| sl and has an overall ocation of commercial |and, anyone w shing
to add to the total has "a really high burden to show that this
is so much better |ocated than the existing |and, or [that] other
| and should be elimnated in favor of this land, and that burden
hasn’t been net." As explained in the conclusions of |aw bel ow,
this is not the standard for judging the legality of a snal

scal e devel opnent anendnent. M. Spi kowski’s policy di sagreenent
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with the Board' s action has been noted and fully consi dered, but
his judgnment that PAM 98-01 is "illegal" cannot be credited.

126. In sumary, Petitioners failed to denonstrate by a
preponderance of the evidence that PAM 98-01 is not supported by
rel evant and appropriate data and anal ysis as required by Section
163.3177(8), Florida Statutes, and Rule 9J-5.005(2), Florida
Adm ni strative Code.

CONCLUSI ONS OF LAW

127. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng. Sections 120.569, 120.57, and 163.3187(3), Florida
St at ut es.

128. As recited in the findings of fact above, Petitioners
Bar bara Dubin, WIIliam Dubin, the Cvic Association, and
| ntervenor Gegory Eagle have standing as "affected persons”
under Section 163.3184(1)(a), Florida Statutes, to participate in
t hi s proceedi ng.

129. Proposed anmendnent PAM 98-01 is a "snmall scale
devel opnent anendnent” as defined in Section 163.3187(1)(c),

Fl orida Stat utes.

130. Section 163.3187(3), Florida Statutes, sets forth the

standard of proof in this proceeding:
In the proceeding, the | ocal governnent’s
determnation that the small scale
devel opnent amendnent is in conpliance is
presunmed to be correct. The |ocal

government’s determ nation shall be sustained
unless it is shown by a preponderance of the
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evi dence that the anmendnent is not in
conpliance wth the requirenments of this act.

131. Section 163.3184(1)(b), Florida Statutes, defines "in
conpliance" to nean:

consistent wwth the requirenents of ss.

163. 3177, 163.3178, and 163. 3191, with the
state conprehensive plan, with the
appropriate strategic regional policy plan,
and with chapter 9J-5, Florida Adm nistrative
Code, where such rule is not inconsistent

wi th chapter 163, part Il and with the

princi ples for guiding devel opnent in

desi gnated areas of critical state concern.

132. Section 163.3177(10)(a), Florida Statutes, sets forth
| egislative intent as to the definition of "consistency"” as that
termis applied in Chapter 9J-5, Florida Adm nistrative Code.
The rel evant portion of the statute reads as foll ows:

[ F] or the purpose of determ ning whet her

| ocal conprehensive plans are consistent with
the state conprehensive plan and the
appropriate regional policy plan, a |ocal
pl an shall be consistent with such plans if
the local plan is "conpatible with" and
"further" such plans. The term "conpatible
w th" neans that the local plan is not in
conflict with the state conprehensive plan or
appropriate regional policy plan. The term
"furthers" means to take action in the
direction of realizing goals or policies of
the state or regional plan. For the purposes
of determ ning consistency of the |ocal plan
with the state conprehensive plan or the
appropriate regional policy plan, the state
or regional plan shall be construed as a
whol e and no specific goal and policy shal

be construed or applied in isolation fromthe
ot her goals and policies of the plans.

133. The State Conprehensive Plan expresses a simlar

intent, at Section 187.101(3), Florida Statutes:
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The goals and policies contained in the State
Conpr ehensi ve Pl an shall be reasonably
appl i ed where they are economcally and
environmental |y feasible, not contrary to the
public interest, and consistent with the
protection of private property rights. The
pl an shall be construed and applied as a
whol e, and no specific goal or policy shal

be construed or applied in isolation fromthe
ot her goals and policies in the plan.

134. The elenents of a | ocal governnment conprehensive plan
must be internally consistent. Section 163.3177(2), Florida
Statutes. A conprehensive plan may be anended only in a way that
preserves the internal consistency of the plan. Section
163. 3187(2), Florida Statutes.

135. The Lee County Plan has previously been determned to
be in conpliance wwth Chapter 163, Part |1, Florida Statutes, and
internally consistent.

136. The Lee County Plan includes a future | and-use el enent
("FLUE") setting forth policies related to proposed general
di stribution, |location and extent of the uses of |and. The FLUE
must be based upon data, including the anobunt of land required to
accommodat e antici pated growt h, projected popul ation, the
character of undevel oped | and, and the availability of public
services. Section 163.3177(6)(a), Florida Statutes.

137. PAM 98-01 has not been shown to be inconsistent with
the FLUE of the adopted Lee County Plan. The subject parcel is
suitable for the Qutlying Suburban designation. The facts

denonstrated that this property historically had an urban

desi gnation, but was singled out for a rural designation during
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the 1989 anmendnent cycle for the purpose of maintaining a clear
separation between the commercially devel oped properties to the
north and the rural properties to the south.

138. This "clear separation” was blurred at the outset by
vari ous urban designations designed to accommbdate existing
devel opment. Additionally, an RO plant sits on property south of
the subject parcel, further blurring the clear separation. The
nost conservative estimate based on Lee County statistics
indicates a need for an additional 27 acres of commerci al
devel opnment on Pine Island, and even sone opponents of the
anendnent agree that this is a suitable site for such
devel opnent, if any such devel opnent is to occur.

139. The Lee County Pl an has been found to be consi stent
with the goal of the State Conprehensive Plan directing
devel opnent to areas able to accommobdate growh in an
environnental |y acceptabl e manner. Section 187.201(16)(a),

Fl ori da Statutes.

140. PAM 98-01 has not been shown to be inconsistent with
this elenent of the State Conprehensive Plan. Petitioners failed
to denonstrate that any unacceptable environnental inpacts wll
result fromthe devel opnent contenpl ated by PAM 98-01.

141. The Lee County Pl an includes a coastal nmanagenent
el ement consistent with Section 163.3177(6)(g), Florida Statutes.
As required by Section 163.3178(2)(d), Florida Statutes, the Lee

County Plan al so accounts for the capability to safely evacuate

49



t he coastal population in the event of an inpending natural
di saster. The Lee County Plan is also consistent with the State
Conpr ehensi ve Plan requirenment that Lee County, in cooperation
with regional and state agencies, adopt plans and policies to
prepare for coastal evacuation and to protect property and human
life fromthe effects of natural disasters. Section
187.201(7) (b)22 and 23, Florida Statutes.

142. Policy 5.1.2 of the Lee County Plan provides that
wher e physical constraints or hazards exist, residential
devel opnent nust be prohibited or density and design nust be
adj usted to account for the constraints or hazards. Policy
75.1.2 prohibits rezonings to allow higher densities on barrier
and coastal islands if the capacity of critical evacuation routes
woul d be exceeded. Policy 75.1.4 provides that undevel oped | ands
in coastal high-hazard areas will be considered for reduced
density categories to |limt future popul ati on exposed to coast al
f I oodi ng.

143. PAM 98-01 has not been shown to be inconsistent with
t hese coastal evacuation and devel opnent provisions of the Lee
County Plan. Al the pertinent w tnesses agreed that commerci al
devel opnent has no effect on evacuation times. Petitioners
failed to denonstrate that the contenpl ated residenti al
devel opment wi |l cause evacuation route capacities to be
exceeded, even if this small-scal e devel opnent proceeding is

i kened to a rezoning and Policy 75.1.2 applies. Policy 75.1.4
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woul d arguably apply to this undevel oped property, but does not
mandat e the adoption of reduced density categories. No evidence
was presented that any subsequent devel opnent woul d be exenpt
fromthe density and design adjustnents mandated by Policy 5.1. 2.

144. Policy 14.2.2 of the Lee County Plan, set out in full
above, establishes traffic thresholds for Pine |Island Road
between Burnt Store and Stringfell ow Roads. Petitioners offered
conpetent evidence show ng that the first threshold of 810 peak
hour, annual average two-way trips, is already being exceeded on
the road in question. Intervenor presented evidence
di stingui shing these thresholds fromthe actual capacity of the
road, but did not seriously question Petitioners conclusion that
the 810 trip threshold has been crossed.

145. Fromthe fact that the 810 trip threshold has been
exceeded, Petitioner derives the conclusion that PAM 98-01 is in
viol ation of the policy. However, Policy 14.2.2 requires only
that Lee County "consider for adoption devel opnent regul ations”
when the thresholds are reached. The evidence established that
the county has yet to consider any such regul ati ons under the
policy, which in any event appears not to contenplate outright
prohi bitions on devel opnent approvals. Thus, while PAM 98-01 may
push the county nearer the point where it nust consider neasures
tolimt future devel opnent approvals on Pine |Island, PAM 98-01

does not contravene Policy 14.2.2.
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146. The Lee County Pl an includes a conservation el enent
setting forth policies related to conservation, use and
protection of natural resources, pursuant to Section
163. 3177(6)(d), Florida Statutes. The Lee County Plan is
consistent wwth the State Conprehensive Plan’s goal of protecting
uni que natural habitats, and its policy of prohibiting the
destruction of endangered species and protecting their habitat.
Section 187.201(10)(a) and (b)3, Florida Statutes.

147. ojective 77.2 of the Lee County Plan provides that
the county will maintain an inventory of native plant conmunities
and protect remmant tracts of all inportant and representative
pl ant communities. Policy 77.2.6 provides that needl ess
destruction of upland vegetation comunities will be avoi ded
t hrough consideration during site plan review of alternate
| ayouts of permtted uses.

148. ojective 77.4 of the Lee County Plan states that the
county will continue to protect habitats of endangered and
t hr eat ened speci es and species of special concern. Policy 77.4.4
requires that new devel opnents shall protect remants of viable
habitats when |listed vegetative and wildlife species inhabit a
tract slated for devel opnent, except where equivalent mtigation
IS provided.

149. Policy 77.8.1 of the Lee County Plan states that the

county’s policy is to protect gopher tortoise burrows wherever
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they are found. However, if unavoidable conflicts make on-site
protection infeasible, then off-site mtigation nmay be provided.

150. PAM 98-01 has not been shown to be inconsistent with
t hese natural resources and species protection provisions of the
Lee County Plan. PAM98-01 by its terns does not permt any
devel opnment of the property. Intervenor will be required to
conply with all of these habitat and species protection
provi sions during the devel opnent approval process.

151. Petitioners are obviously correct in their inplied
argunent that the best way to ensure the continued health of the
gopher tortoise population, if not the long termviability of the
beauti ful pawpaws, is to permit no devel opnment on the subject
parcel. However, the Lee County Plan does not contain such
outright prohibitions on devel opnent, and is not required by
state law or the State Conprehensive Plan to do so.

152. Al elenents of a |ocal governnent conprehensive plan
must be based upon data appropriate to the elenent. Section
163. 3177(8), Florida Statutes.

153. As found above, PAM 98-01 is consistent with data
appropriate to the rel evant el enents.

154. In conclusion, Petitioners have failed to establish by
a preponderance of the evidence that PAM 98-01 is inconsistent
with, or renders the Lee County Plan inconsistent with, the
requi renents of Chapter 163, Part |1, Florida Statutes, Rule 9J-

5, Florida Adm nistrative Code, or the State Conprehensive Pl an,
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Chapter 187, Florida Statutes. Petitioners have failed to
establish by a preponderance of the evidence that PAM 98-01
renders the Lee County Plan internally inconsistent.

155. Section 163.3187(3)(a), Florida Statutes, cloaks the
| ocal governnent’s decision to approve a snmall scal e devel opnent
anendnent with a presunption of correctness. Petitioners well
articulated their concerns with the contenpl ated devel opnent, but
did not offer sufficient conpetent substantial evidence to
overcone that presunption by the required preponderance of the
evi dence.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered finding snal
scal e devel opnent anendnent PAM 98-01 to be in conpliance.

DONE AND ENTERED this 27th day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 27th day of Decenber, 1999.
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COPI ES FURNI SHED

Thomas W Reese, Esquire
2951 61st Avenue, South
St. Petersburg, Florida 33712

Thomas L. Wight, Esquire
Ti not hy Jones, Esquire
Assi stant County Attorneys
Lee County, Florida

2115 Second Street

Post O fice Box 398

Fort Myers, Florida 33902

Pet e Doragh, Esquire

Annis, Mtchell, Cockey,
Edwards & Roehn, P. A

Post O fice Box 60259

Fort Myers, Florida 33906-6259

Cari L. Roth, General Counsel
Department of Community Affairs

2555 Shunard Gak Boul evard, Suite 315
Tal | ahassee, Florida 32399-2100

Steven M Seibert, Secretary
Department of Community Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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